
USDOL Final Tips Dual Jobs Rule 
Under the final rule, an employer can take a tip credit only when the worker is performing tip 
producing work or when:   

• A tipped employee performs work that directly supports tip producing work for less 
than 20 percent of the hours worked during the employee’s workweek. Therefore, an 
employer cannot take a tip credit for any of the time that exceeds 20 percent of the 
workweek. Time for which an employer does not take a tip credit is excluded in 
calculating the 20 percent tolerance.  

• A tipped employee performs directly supporting work for not more than  30 minutes. 
Therefore, an employer cannot take a tip credit for any of the time that exceeds 30 
minutes.  

  
The final rule becomes effective December 28, 2021.   
  
EEOC COVID Technical Assistance Updated 
The EEOC has posted updated and expanded technical assistance related to COVID, specifically 
about religious objections to employer vaccine requirements. Employees and applicants must 
inform their employers if they seek an exception to an employer’s vaccine requirement due to a 
sincerely held religious belief, practice, or observance. Title VII requires employers to consider 
requests for religious accommodations but does not protect social, political, or economic views, 
or personal preferences of employees who seek exceptions to a vaccination requirement. 
Employers that demonstrate “undue hardship” are not required to accommodate an 
employee’s request for a religious accommodation. 
  
EEOC COVID FAQs Updated 
The EEOC updated its COVID vaccination FAQs on Oct. 13. The guidance says that employers 
can require employees to be vaccinated without violating EEO laws and highlights the 
importance of engaging in an interactive process to evaluate an employee’s need for 
reasonable disability, pregnancy, and religious accommodations to mandatory vaccination 
policies. It states that employers should provide the contact information of a management 
representative for employees who need to request vaccine-related accommodations. 
  
The EEOC notes that the CDC encourages those who are pregnant or breastfeeding to receive a 
COVID vaccine. The FAQs confirm that employers may require employees to provide proof of 
vaccination, including a copy of the employee’s vaccination card, without violating the ADA or 
GINA.  
  
Additional FAQs on Vaccinations for Contractors 
The Safer Federal Workforce Task Force has issued more frequently asked questions about its 
Guidance for Federal Contractors and Subcontractors on implementing COVID safety measures 
in accordance with Executive Order 14042. The new FAQs say that where an employee requests 
and is denied an accommodation, the contractor “should establish a timeline for a covered 
contractor employee…to promptly become fully vaccinated.” Where an employee requests a 
delay in becoming vaccinated because of a medical condition—rather than a disability—
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covered contractors “in some limited circumstances…may grant the contractor employee an 
extension to a vaccination deadline based upon other medical considerations.” The FAQs say 
these decisions should be based on “documented medical reasons” and “contractors should 
specify, consistent with the nature of the medical necessity, by what date the contractor 
employee must be fully vaccinated.” The FAQs identifies certain medical conditions for which 
the CDC has recommended delaying vaccination. If a vaccination delay accommodation is 
granted, the unvaccinated employee must adhere to all applicable face covering and physical 
distancing protocols for individuals who are not completely vaccinated. 
  
Employees in WA Must Be Paid for Out-of-Town Travel Time 
A recent WA state case held that under the Washington Minimum Wage Act, nonexempt 
employees must be compensated for all travel time for out-of-town work assignments—
including all travel to and from the airport, all time spent at the airport, and all time spent in 
flight. The court held that all out-of-town travel time is “hours worked” because it is “at the 
behest and for the benefit of the employer and is a necessary part of the assigned task.” The 
time spent traveling is time the employees “would otherwise have been engaged in their own 
nonwork activities,” so the employees were, in fact, “on duty.” 
  
WA Non-Compete Salary Threshold 
Effective January 1, 2022, the earning thresholds for employees and independent contractors in 
Washington who are subject to noncompetes will increase. The new adjusted earning threshold 
for employees will be $107,301.04 and the new adjusted earning threshold for independent 
contractors will be $268,252.59.  
  
OR Safe Employment Act Amended 
The Oregon Safe Employment Act has been amended to create a “rebuttable presumption” of 
discrimination or retaliation if an employer takes an adverse action against any employee or 
prospective employee who engaged in certain protected activities within 60 days. 
  
Employees are protected if they: 

• Oppose any practice forbidden by the Oregon Safe Employment Act 
• Make any complaint or initiate or testify in a proceeding under the Oregon Safe 

Employment Act 
• Exercise, on behalf of the employee, prospective employee, or others, rights afforded 

under the Oregon Safe Employment Act 
• Report in good faith an assault occurring on the premises of a healthcare employer or in 

the home of a patient receiving home healthcare services 
  
Before the amendment, it was up to the employee to prove that unlawful discrimination 
occurred. As of June 15, 2021, changes create a presumption of discrimination or retaliation 
when an adverse action is taken within 60 days of the individual engaging in protected activity. 
Further, the presumption can only be rebutted if the employer shows, by a preponderance of 
the evidence, that no unlawful discrimination has occurred. 
  



CA To Ban Confidentiality in Employment Settlements 
California Gov. Gavin Newsom has signed legislation that broadly prohibits nondisclosure 
clauses in settlement agreements involving workplace harassment or discrimination on any 
protected bases, not just sex. The “Silenced No More Act” takes effect on Jan. 1, 2022. Senate 
Bill 331 will nullify and make void provisions within any agreement entered on or after that 
date that prevent or restrict an employee from disclosing factual information about any type of 
harassment, discrimination, or retaliation. 
  
If you have pending employment litigation, you may want to look to settle before this new law 
goes into effect. 
  
MA Family Leave Law Update 
The Massachusetts Department of Family and Medical Leave has released important updates 
that will impact administration of Massachusetts Paid Family and Medical Leave benefits next 
year, including an increased average weekly wage, an increased maximum benefit for covered 
leave, and a decrease to the contribution rate from employee wages employers must withhold 
and remit to fund the PFML benefits. 
  
Effective Jan. 1, 2022, there will be a new average weekly wage ($1,964.24) to calculate an 
employee’s weekly benefit amount. As a result, the maximum total PFML benefit will be 
$1,084.31 per week, up from $850. Employers should review their policies to ensure they are 
updated to reflect these changes, and those with private plans with an approved exemption 
from the department should confirm they are meeting the requirement to provide benefits that 
are at least as generous as PFML benefits provided by the department. Also on Jan. 1, 2022, the 
new contribution rate on employee wages for employers with more than 25 employees will 
decline from 0.75% to 0.68% of eligible wages. 
  
IN At-Will Doctrine 
Indiana has adopted the employment-at-will doctrine and it applies to all employers and 
employees, unless otherwise provided by contract or statute. Employment contracts that 
extend for a term of one year or more must be in writing and signed by the party to be charged. 
Indiana courts imply that employment contracts for an indefinite period of time are “at will.” 
They also imply a covenant of good faith and fair dealing in employment contracts. Courts will 
enforce only mandatory arbitration agreements as to those issues that the parties have agreed 
to arbitrate by clear and express language. 
  
Daily Pay Practices in the Fifth Circuit 
According to the Fifth Circuit in the latest string of Helix Energy cases, companies who do 
business in Texas, Louisiana, and Mississippi that pay employees based on a day rate must now 
pay those employees overtime even if their annual compensation far exceeds the FLSA’s highly 
compensated employee (HCE) exemption threshold. 
  
In light of Helix Energy III, companies are now faced with two options when compensating day 
rate employees: (1) pay overtime wages even if compensation exceeds the FLSA’s HCE overtime 



exemption; or (2) provide a minimum weekly guaranteed amount paid on a salary basis—
regardless of the number of hours, days, or shifts worked—according to actual earnings. If 
companies continue compensating their day rate employees without factoring in overtime 
hours or the requirements of Section 541.604(b) of the FLSA, they will likely have to defend 
lawsuits. 
  
The Fifth Circuit’s application of Section 541.604(b) to day rate employees departs from the 
First and Second Circuits (although based on slightly differing facts). This creates a split among 
the circuits that could potentially lead to a future decision by the United States Supreme Court 
or a change in the law by Congress. However, companies in the Fifth Circuit are stuck with Helix 
Energy III for now and should consider adjusting their pay practices accordingly. 
  
Texas Executive Order on Vaccinations 
By now, most you have heard about Gov. Abbot’s August executive order banning state and 
local government entities from enforcing vaccine mandates. Now, Abbot issued a new 
executive order. The two-page executive order, issued Monday, prohibits employers in the 
state from requiring employees to be inoculated if they object to the vaccine on a religious 
basis, for medical reasons or for "any reason of personal conscience." 
  
The order does pose a problem for federal contractors in the state that are subject to the Biden 
administration's requirement that all federal contractors be fully vaccinated by Dec. 8. 
  
And it introduces a third potential category for exemptions to vaccine mandates: personal 
conscience, a term not defined in Abbott's order or in Texas statutes. 
  
As you also know, at the federal level, OSHA is working on formal regulations relating to vaccine 
mandates, I expect any rule issued will preempt Abbott's executive order and any law passed by 
the Texas Legislature. Smaller businesses that fall below the 100-employee federal threshold 
would be subject to the Texas executive order or potential state statutes, which are expected to 
be challenged in court. 
  
I also expect that the executive order will quickly be challenged in court, similarly to how 
Abbott's statewide ban on mask mandates is currently being challenged. 
  
OSHA Log Reporting Returning to Electronic Submission 
OSHA intends to restore an Obama-era requirement that employers submit OSHA 300 logs and 
OSHA 301 reports electronically, ostensibly to improve the Agency’s data and to potentially 
target employers with injury rates over the industry average for additional scrutiny. 


