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Agenda

• What is happening in the Federal Agencies?

• How does Congress make up affect things?

• What Executive Orders may affect employment and civil rights?

• Any new Federal Legislation that employers should know about?

• What about the states?
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Federal Agencies
• Department of Justice
• Equal Employment Opportunity Commission
• Department of Labor
• Department of Education
• National Labor Relations Board

Attorney General 

Merrick Garland

• Currently sitting on D.C. Circuit since 
1995 (appointed by Clinton)

• Previously nominated by Obama to fill 
vacancy left on SCOTUS by Justice 
Scalia

• Confirmation hearings currently in 
progress
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Pamela S. Karlan, Principal Deputy Assistant Attorney General, and Head of Civil 
Rights Division, appointed February, 2021

• Civil rights advocate

• Previously worked with NAACP

• Active member of LGBTQ community

• Argued Bostock before SCOTUS

• Stamford Law Professor

• Part of Biden’s transition team
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Civil Rights Division

Current Membership

• Charlotte Burrows, Chair (D) (designated 1/20/21)
• Jocelyn Samuels,  Vice Chair (D) (designated 1/20/21)
• Janet Dhillon, Commissioner (R (former Chair)
• Keith Sonderling, Commissioner (R) (former Vice Chair)
• Andrea Lucas, Commissioner (R)

* Republicans will likely have a majority through summer of 2022, when Dhillon’s term 
expires. Sonderling’s term expires in 2024, and Lucas’s in 2025.
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The EEOC
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Secretary, DOL

Martin “Marty” Walsh

• Current Mayor of Boston 
• Formerly served in the Massachusetts House of Representatives for 

17 years, overlapping with his work as a union official
• Awaiting confirmation

• As Mayor:

• National prominence for handling of COVID-19 response, 
including re-opening and free testing

• Experience overseeing transition to $15/hour minimum wage (by 
2023) and paid family and medical leave
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New DOL IC Final Rules – January 2021

Key Points of Final Rule in January 2021:
• A worker is an IC if, as a matter of economic reality, he or she is in business for himself or 

herself as opposed to being economically dependent on an employer for work
• Allows employers to offer and pay independent contractors benefits without triggering 

employee status
• Must offer slightly different benefits and maintain structure of relationship
• If offer same, may be viewed as weighing in favor of finding employee status
• “[T]he offering of health, retirement, and other benefits is not necessarily indicative 

of employment status.”
• “For example, payment of proceeds owed into a worker’s own health plan or 

retirement account would not indicate an employment relationship.”
• Final rule to take effect March 8, 2021
• If individual is IC = no OT or many of the other employment-related rights, obligations and 

liabilities…
• Trump rescinded Obama DOL Administrative Interpretation 
• Biden Administration has window to withdraw the final rule… “Midnight Rule”
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Other Significant Developments

• On January 12, 2020, DOL issued final rule that would limit joint employment
• Subject to multiple legal challenges
• NY federal court invalidated in part in September 2020

• The DOL final 80/20 rule and tip pooling rule (effective February 20, 2021)
• Allows employers to share tip pools with co-workers who do not normally receive 

tips, provided the tipped employee receives at least regular minimum wage (not 
tip credit) in the applicable state

• Relaxes 80/20 standard on non-tipped work when paying reduced/tip credit min. 
wage

• Nine state attorney generals have filed lawsuit challenging
• Still time for Biden to challenge?
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NLRB Leadership – Extensions in July 2020
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What Is Proposed/Expected To Change? 

• McFerran named new Chair by Biden (Ring, former Chair)

• Fired General Counsel (not same standards for removal arguably) instead of waiting 
until November 2021, and then fired his #2 the next day

• Under the Obama administration, we had expedited elections, expansive view of 
independent contractor liability, and decisions like Purple Communications

• Under the Trump administration, the NLRB implemented new election rules, updated 
handbook review standards, overruled precedent granting employees wide latitude to 
engage in abusive or offensive conduct in connection with union or other protected 
concerted activity, and reversed its standard on independent contractor legal analysis 
and reverted to prior joint employer status standards (pre- Browning-Ferris), requiring 
sufficient showing of “direct and immediate control.”

Biden supports Protecting Rights to Organize Act (PRO Act), which passed House in 
2020 and provides for sweeping changes to NLRA:

• Election ambush rules put back
• Expansive joint employer standards put back
• Purple Communications (e-mail access)
• Specialty Healthcare (micro-units/gerrymandered units)
• Restrict individual employment arbitration agreements
• Card check option (instead of secret ballot elections)
• Reinstate Persuader Rules (disclosures for law firms/others providing 

advice/guidance)
• Creates private cause of action for ULPs and civil fines for employers (as high as 

$100,000) who oppose unionization with unfair labor practices under the NLRA 
(Currently no monetary penalties exist)

What Is Proposed/Expected To Change? 
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Miguel Cardoza

• Commission of Education for the State of 
Connecticut

• Former teacher
• Former Principal, youngest in state history
• Former Assistant Superintendent
• Adjunct Profession of UCONN 

Department of Educational Leadership
• Awaiting confirmation
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Secretary, DOE

Congress

221 Democrats
211 Republicans

3 Vacancies

50 Republicans
48 Democrats

2 Independents (Caucusing with D’s)
VP tiebreaker (D)

Filibuster = 60 votes (cloture rule)

117th Congress



2/24/2021

8

Civil Rights Related 
Executive Orders

Some Examples:

• LGBTQ+ rights
• Apprenticeships
• Federal workforce unionization
• OSHA COVID-19 regulations
• Immigration
• Asylum
• Women’s Health
• Affordable Care Act and Medicaid
• Discriminatory Housing
• Criminal justice reform
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Executive Order states that policy that Bostock v. Clayton County (June 15, 2020) must 
be applied to all Federal statutes prohibit sex discrimination, and orders all federal 
agencies to reverse contrary policy, statements, guidance, regulations, decisions and 
orders

• In Bostock, Supreme Court held that discrimination against an employee because of 
the individual’s sexual orientation or gender identity constitutes unlawful sex 
discrimination under Title VII of the Civil Rights Act of 1964. Settled split amongst 
Circuit Courts.

• Courts have begun to apply the decision to other statutes, including Title IX, which 
prohibits sex discrimination in education.

• Under Executive Order, federal agencies must seek out contrary policy and change it.

LGBTQ+ Rights
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Immigration

• Family reunification
• DACA
• Asylum
• Courts have begun to apply the decision to other statutes, including Title IX, which 

prohibits sex discrimination in education.
• Under Executive Order, federal agencies must seek out contrary policy and change it.
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• The Deferred Action for Childhood Arrivals (DACA) 
program allows undocumented individuals that were brought 
to the United States as young children to petition for 
temporary deferral of deportation. The Trump Administration 
announced its decision to rescind DACA.

• Three cases—Department of Homeland Security v. Regents 
of the University of California; Trump v. NAACP; McAleenan 
v. Vidal—challenged the Trump Administration’s decision to 
rescind DACA.  Lower courts issued nationwide injunctions 
to temporarily prevent the termination of the DACA program 
while they were pending. DHS was ordered to continue to 
renew DACA registrations for individuals who were already 
registered. 

• The cases were consolidated. 

SCOTUS Rules on Immigration Policy
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Healthcare

• Women’s Health
• Strengthening Medicaid and Affordable Care Act

Related Supreme Court case:
California v. Texas. Whether the Affordable Care Act (ACA) is constitutional, or will be 
struck down.  Oral argument heard in November 2020.  Awaiting decision….Ruling 
expected by June 2021.

Legislation
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Key Potential Actions/Laws in Workplace Realm? (Some in 
pipeline from House bills that passed in 2020….)

• Freeze on “Midnight Rules” and regulations
• Federal Family Paid Leave
• OSHA COVID/Workplace Safety Rules/Standards
• Broader Anti-Discrimination Laws
• More Stringent Equal Pay Laws
• Elimination of “but for” standard for ADEA
• Elimination of mandatory arbitration agreements and class-action waivers, and 

restrictions on non-competes
• Minimum wage hikes
• Higher minimum salary threshold for white collar FLSA overtime exemptions
• Pro-worker/union legislation
• Unionization through card-check authorization
• Pro-union NLRB and reversal of NLRB decisions and regulations from last two years
• Immigration Reform
• New Supreme Court Justices (Breyer (82), Thomas (72), (Alito (70))?

Biden American Rescue/Recovery Plan

• Additional $1,400 direct payment (on top of the $600 = $2000)
• FFCRA extension and expansion:

• 14 weeks - not clear how apportioned
• Benefits that expired in 2020 be reinstated through September 30, 2021. 
• Benefit extended to businesses with more than 500 employees and less than 50, as well as 

federal employees excluded from the FFCRA. 
• Employers with fewer than 500 workers could be reimbursed for cost of providing the 

leave.
• Removes healthcare worker and first responder exemptions
• Maximum weekly benefit amount at $1,400 (as opposed to $511/day or $5,110 over 10 

days)
• State and local governments eligible for reimbursement for cost of leave

• $400/week supplement to unemployment
• Immediately raise minimum wage to $15/hour
• New OSHA “COVID-19 Protection Standard” and money for investigation/enforcement
• National vaccination program ($20 billion) and massive expansion of testing ($50 billion)
• Financial assistance for small businesses, schools, daycare and families

Equality Act

• Would expand protection to LGBTQ+ individuals in all laws, including those not 
covered by Bostock.

• Introduced in 116th Congress, where it passed the House, but Senate did not act on it, 
and Trump stated he would not sign it

• Expected to be re-introduced in 117th Congress

• Primary debate is over effect it would have on sex-segregated facilities, athletic 
teams, shelter and prisons. Most modern literature has debunked these concerns.
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Notable State Law Trends

• COVID-19 Liability Shield laws

• Hair Discrimination (enacted in California, New York 
and New Jersey, contemplated in 26 others)

• Transgender bathroom and sports team bans (currently 
contemplated in over 20 states and jurisdictions, mostly 
involving schools)

• Paid Family Leave

• Pregnancy Discrimination

• Mandatory Sexual Harassment Training (enacted in 
California, Connecticut, Delaware, District of Columbia 
(for specific industries), Illinois, Maine, New York (and 
New York City), and Washington (for certain industries, 
however, some delayed by COVID)

• Police and criminal justice reform

• Pay Equity

• $15 minimum wage
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