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nless Congress acts, the Families First Coronavirus Response Act (FFCRA) paid-leave requirements will expire at the end of the

year. But even if they expire, organizations that have generous paid-leave policies and those in states that have paid-leave laws

will continue to grant time o� to employees who have COVID-19 or whose children's schools or child care providers are closed.

The U.S. House of Representatives included an extension of FFCRA leave in the Health and Economic Recovery Omnibus Emergency

Solutions Act (www.shrm.org/hr-today/public-policy/hr-public-policy-

issues/Documents/SHRM%20HEROES%20Act%20Employer%20Provisions%205-14-2020.pdf), which was approved by the House in May,

but was never considered by the Senate (https://www.lexology.com/library/detail.aspx?g=e9eca13e-38e3-44f2-922f-6e439949ebb8). Under

the House's language, the extension would not merely extend but also expand the FFCRA leave provisions. For example, the House bill

would make FFCRA leave apply to all private-sector employers, rather than solely those with fewer than 500 employees, as is currently the

case, among other changes.

Throughout congressional negotiations on COVID-19 relief proposals, SHRM has advocated for a number of workplace priorities

(www.shrm.org/hr-today/public-policy/Documents/SHRM%20Priorities%20for%20next%20COVID-Relief%20Legislation.pdf), including leave,

noting that any extension of the FFCRA leave provisions should continue to provide assistance for employers and employees

(https://advocacy.shrm.org/wp-content/uploads/2020/11/VLBM-2020-Leave-Behind-11-12-2020.pdf) and avoid any new employer mandates. 

"Most states may be waiting to see what the federal government will do" before expanding their laws further, said Chelsea Mesa, an

attorney with Seyfarth in Los Angeles. "It's possible states and local jurisdictions will expand their own laws past Jan. 1 or expand them to

cover more employers if the FFCRA is not extended. It's unfortunately very unclear."

Nonetheless, Rob Duston, an attorney with Saul Ewing Arnstein & Lehr in Washington, D.C., predicted that Congress will extend the

deadlines for both types of FFCRA leave. "If this does not occur before Dec. 31, it could be made retroactive," he said. "The new

administration is going to be strongly supportive of this type of leave."

FFCRA Provisions

The FFCRA has two major provisions: the Emergency Paid Sick Leave Act (EPSLA) and the Emergency Family and Medical Leave Expansion

Act (EFMLEA). Under the EPSLA, private employers with fewer than 500 employees and some public employers must pay sick leave of up

to 80 hours, or roughly 10 days, to employees who need to take leave for certain coronavirus-related reasons

(www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-law/pages/coronavirus-�cra-documentation-requirement-rule-

struck-down.aspx).
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Employees may be eligible for an additional 10 weeks of family leave paid at two-thirds of their regular wages under the EFMLEA to care for

a child whose school or place of care is closed or whose child care provider is unavailable because of COVID-19. The FFCRA does not have

requirements for private-sector employers with 500 or more employees.

[SHRM members-only policy: FMLA Leave Expansion and Emergency Paid Sick Leave Policy (Coronavirus)

(www.shrm.org/resourcesandtools/tools-and-samples/policies/pages/fmla-leave-expansion-and-emergency-paid-sick-leave-policy-

coronavirus.aspx)]

FMLA 

If FFCRA leave obligations expire at the end of the year, employers should treat employees' FFCRA requests in January as requests for

unpaid Family and Medical Leave Act (FMLA) time o�, said Carrie Ho�man, an attorney with Foley & Lardner in Dallas. Employees would

have the ability to substitute available employer-paid leave, she noted.

The Department of Labor informs employees in FFCRA guidance, "If you take some, but not all 12, workweeks of your expanded family and

medical leave by Dec. 31, 2020, you may take the remaining portion of FMLA leave for a serious medical condition, as long as the total time

taken does not exceed 12 workweeks in the 12-month period. Please note that expanded family and medical leave is available only until

Dec. 31, 2020; after that, you may only take FMLA leave." 

State and Local Laws

"Employers should always be cognizant that there could be leave laws at the state and local level that may apply even when the FMLA and

the FFCRA does not," said Greg Abrams, an attorney with Faegre Drinker in Chicago.

California has a supplemental COVID-19 paid-sick-leave law that may apply depending on the sector and size of the business, Ho�man

noted. California's law applies to employers with 500 or more employees, in addition to certain food-sector workers, health care workers

and emergency responders. While California's law is also set to expire on Dec. 31, the law will be extended if the FFCRA is.

Under California's supplemental COVID-19 paid-sick-leave law, if the law expires while a worker is on protected the leave, the employee

must be allowed to �nish taking the leave (https://www.lexology.com/library/detail.aspx?g=7859e241-d531-4394-8c0d-62fdf4cddce2),

according to Baker McKenzie attorneys. The same isn't true under the FFCRA.

Adam Kemper, an attorney with Greenspoon Marder in Ft. Lauderdale, Fla., said, "As of now, there is no requirement to extend leave under

the FFCRA into 2021." But, he added, "employers should not rush back employees who are ill or who may be a risk for spreading the

COVID-19 virus to others, even if it costs the company some money out of pocket."  

Gus Sandstrom, an attorney with Blank Rome in Philadelphia, said that if the FFCRA expires, employers need to communicate this to

employees so they aren't surprised. "Employers should also advise employees as to their options for continued leave, paid or unpaid,

beginning Jan. 1," he said.

New York state has enacted legislation to provide mandatory leave—called quarantine leave—and certain paid bene�ts for employees

a�ected by a quarantine order, noted Howard Lavin, an attorney with Stroock in New York City. "Importantly, New York state quarantine

leave does not sunset after Dec. 31," he said.

He added that many states and cities now require that employers provide paid sick leave (www.shrm.org/resourcesandtools/legal-and-

compliance/state-and-local-updates/pages/paid-sick-leave-laws-continue-to-give-employers-headaches.aspx). Employees in New York

state will be eligible to use paid sick leave on Jan. 1, 2021.
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Generous Employer Policies

Many companies have existing paid time o� or separate sick leave and vacation that exceeds the requirements of the FFCRA and state and

local laws, Lavin said. "Employers should incentivize sick employees to stay home and quarantine," he said.

Most companies also have been �exible with working parents, particularly for those with children whose schools have switched from in-

person to remote learning, he said. According to SHRM research (www.shrm.org/hr-today/trends-and-forecasting/research-and-

surveys/documents/for%20media%20shrm%20cv19%20return%20to%20work%20hr%20data%20v4.pdf), the majority of employers are

handling child care accommodation requests on a case-by-case basis (59 percent) and plan to continue to respond to those speci�c needs

with �exible strategies.

"The best way to ensure that work gets done during the pandemic is to regularly speak to employees who have challenges, including

working parents, to listen to their concerns, and to provide support and �exibility—whenever possible," Lavin stated. "I certainly anticipate

this continuing, whether or not there is an extension of the FFCRA."  

Related Resource:

SHRM's COVID-19 Employee Child Care/Caregiving Needs Survey (www.shrm.org/resourcesandtools/tools-and-samples/hr-

forms/pages/covid-19-employee-child-care-caregiving-needs-survey.aspx) 
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