
US DOL just released proposed regulations on the above topic. The DOL has never addressed the 
question of who is an independent contractor via regs before. 
 
The proposed regulations would explain that independent contractors are workers who, as a matter 
of economic reality, are in business for themselves as opposed to being economically dependent on 
the potential employer for work. The proposed regulations would also explain that the inquiry into 
economic dependence is conducted through application of several factors, with no one factor being 
dispositive, and that actual practices are entitled to greater weight than what may be contractually 
or theoretically possible. The DOL proposes to sharpen this inquiry into five distinct factors, instead 
of the five or more overlapping factors used by most courts and the DOL previously. Moreover, 
consistent with the FLSA’s text, its purpose, and the DOL’s experience administrating and enforcing 
it, the DOL proposes that two of those factors—the nature and degree of the worker’s control over 
the work and the worker’s opportunity for profit or loss—should be more probative of the question 
of economic dependence or lack thereof, and thus are afforded greater weight in the analysis than 
any others. 
 
The DOL proposes: 
 
• introductory provisions at § 795.100 explaining the purpose and legal authority for the new part;  
• a provision at § 795.105(a) explaining that independent contractors are not employees under the 
FLSA;  
• a provision at § 795.105(b) discussing the “economic reality” test for distinguishing FLSA employees 
from independent contractors, clarifying that the concept of economic dependence turns on whether a 
worker is in business for him- or herself (independent contractor) or is economically dependent on a 
potential employer for work (employee);  
• provisions at § 795.105(c) and (d) describing factors examined as part of the economic reality test, 
including two “core” factors—the nature and degree of the worker’s control over the work and the 
worker’s opportunity for profit or loss—which are afforded greater weight in the analysis, as well as 
three other factors that may serve as additional guideposts in the analysis;  
• a provision at § 795.110 advising that the parties’ actual practice is more relevant than what may be 
contractually or theoretically possible; and  
• a severability provision at § 795.115.  
 
Like other proposed regs, there is a public comment period before the regs would take effect. 
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