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Cantrell requirement to track business customers prompts
concern
By: Natalie Chandler, Editor  May 6, 2020  0

How to keep track of customers who visit your business? That was one of the first questions following Mayor LaToya
Cantrell’s statement that New Orleans businesses will be required to do so upon reopening.

A few others: What would businesses be required to do with the data they collect? Do customers want to be traced
everywhere they go? How would grocery stores and retailers keep track of every shopper? What happens if businesses or
customers don’t comply?

Cantrell said in a conference call Tuesday with state officials that businesses will need to keep records of patrons’ names and
contact information in order to help the government track the spread of COVID-19, according to The Times-Picayune/The
New Orleans Advocate. Cantrell’s office told the newspaper that details about the effort, known as contact tracing, are
forthcoming as the city eyes a May 16 reopening date.

“Businesses are willing to go to great lengths to reopen safely, in a way that protects employees and customers,” GNO Inc.
president and CEO Michael Hecht said in a statement Wednesday. “However, we are hearing real concern about both the
privacy implications, and the practical feasibility, of businesses being responsible for logging customers.”

Jesse Paige, who owns the Blue Nile music venue on Frenchmen Street, said many bars, music venues and restaurants use
ID or driver’s license scanners to determine a person’s age, if an ID is valid or to record that the individual was at the venue
that night. But Paige said this information is stored for a specific amount of time on a computer or jump drive and is strictly
used for liability purposes if someone tries to file a fraudulent claim against that business.

“You can’t put this on a business to provide that kind of information,” he said.

Layna Rush, a shareholder in Baker Donelson’s Baton Rouge office whose practice focuses on privacy and security, said
businesses will need to consider what Cantrell requires, how they would transmit the data and how it affects any privacy and
security laws associated with their business.

“In part, it will depend on how information on patrons is logged. If we’re asking people to keep an electronic record and
transmit that, there could be some federal or state laws that come into play,” she said.

Louisiana does not have an overarching privacy law, but the state has a breach notification law that obligates businesses to
keep electronic records in a secure manner, she said.

The general right to privacy also will be implicated by Cantrell’s requirement, she said. While there is no overarching privacy
law in the U.S. as there is in the European Union, there are laws that are specific to certain industries and practices, she said.

Privacy concerns are definitely an issue at medical facilities, where patients are protected under federal HIPAA law.
Companies that contract with the federal government have various privacy regulations that impact them, she said.

“It may ultimately play out in the court system, how to balance that privacy with the public (health) interest,” she said.

Edward Hardin, a partner in Kean Miller’s Baton Rouge office who focuses on labor and employment law, said he’s interested
to see whether Cantrell has the authority to require businesses to do contact tracing, what the enforcement mechanism would
look like and whether the government would seek a court order or subpoena to collect the information from businesses that
decline to provide it voluntarily.

Logging customer information might be easier for businesses like salons, which keep names and contacts for appointments,
but “a retailer at a strip mall is not going to have a record of who’s coming and going,” he said.
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“Putting one more thing on businesses just seems like a bit much,” he said. “They’re not in the business of collecting
information for the government.”

Paige said geofencing could help but would still need to be done on a voluntary basis. The location-based service uses GPS,
Wi-Fi or cellular data to trigger a pre-programmed action when a mobile device enters or exits a virtual boundary set up
around a particular geographical location. It would give a general idea where a person has been if he or she contracted
COVID-19.

Business owners speculated they might be required to download a COVID-19 tracing app – technology that is being
developed to monitor new outbreaks.

Some countries and local governments are issuing voluntary government-designed apps that make information directly
available to public health authorities, the Associated Press reported. In Utah, the state has an app that uses a device’s
location to help track which restaurants or stores a user has visited. Apple and Google have partnered on apps they say offer
more privacy.

Coronavirus-tracing apps are also being considered by companies looking for ways to help them reopen and stay safe.
Consulting firm PwC plans to sell the app it’s developing to its clients so they can track which employees are in close contact
with each other and alert their human resources department as to who may be at highest risk of contracting the virus,
according to a CNBC report. Employees would be required to install the app, which uses signals from their phones to
determine how far away and how long two people were in contact, the report said.

CityBusiness staff writer Andrew Valenti contributed to this report.
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